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passed upon in Virginia, in a direct proceeding to enforce a forfeiture. But as 
our statutes of escheat make no provision for escheating such lands (Va. Code, 
sees. 2371, 2404), and as section 1103 of the Code declares that when any corpo- 
ration shall expire or be dissolved, all of its property, after payment of debts, 
shall be subject to distribution among shareholders, there would seem to be little 
doubt that transgression of the restriction in question is not a ground of forfeiture 
of the lands — but that the only forfeiture available to the State is that of the cor- 
porate charter. The law is so stated obiter in several of the Virginia cases. The 
subject is learnedly discussed in 8 Harvard Law Review, 15. See also 5 Thomp- 
son on Corp* 5795 et seq.; note to Poge v. Heineberg (Vt. ), 94 Am. Dec, 381-387; 
Wrolen v. Armat, 31 Gratt. 228, 250-251 ; Frills v. Palmer, 132 U. S. 282 ; Mallet 
v. Simpson (N. C), 55 Am. Rep. 594. 

A similar question not infrequently arises in case of a devise or bequest to a 
corporation, in excess of its charter privileges, or contrary to the provisions of 
some general statute. Whether in such case the heirs or distributees of the testa- 
tor can assail the gift as invalid, will depend upon a proper construction of the 
charter or statute. If the apparent intention of the prohibition be to restrain the 
excessive holding of property by corporations, from jealousy of corporate aggres- 
sion, then the State alone can question the legality of the testamentary provision. 
But if the purpose be to protect the heirs or next of kin against disinheritance in 
favor of corporations, then the right of the disappointed heirs or next of kin to 
contest the gift is clear. In other words, as it has been expressed, if the limita- 
tion appear to be aimed at the powers of the corporation, the State alone may 
inquire whether it has been exceeded. But if the limitation be upon the powers 
of the testator, then he cannot exercise a testamentary authority denied him by the 
statute. In Be Stichiey's Will, 85 Md. 79, 60 Am. St. Rep. 308, and note 318- 
321 ; Hanson v. Little Sisters of the Poor, 79 Md. 434, 32 L. R. A. 293, and elabor- 
ate note. 



Smith v. Miller.* 

Supreme Court of Appeals : At Staunton. 
September 13, 1900. 

Trusts and Trustees — Deed to secure existing debts — Bond of later date. Al- 
though a bond bears date subsequent to the execution of a deed made to se- 
cure the existing debts of the grantor, it will be deemed to be secured by the 
deed if shown to have been given solely for debts existing at the time of such 
execution. 

Bonds — Consideration — Decedent's estate — Parent and child — Voluntary conveyance 
subject to grantor's debts. A bond given by a father to his son in lieu of the 
purchase-price of a tract of land which he had previously given to the son 
but not conveyed to him, and which he subsequently sold and conveyed to a 
third person, constitutes a valid debt against the father's estate, and cannot 
be questioned by his children to whom he voluntarily conveyed his land sub- 

* Reported by M. P. Burks, State Reporter. 
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ject to the payment of his debts. The conveyances to his children were not 
sales to them of his lands, but gifts upon certain terms and conditions. 

3. Trusts and Trustees — Trustee — Purchaser — Rents and profits — Purchase- 

money and improvements. A trustee cannot be a purchaser at his own sale, al- 
though the price be fair, or the best to be had, and the motive pure. The 
fact that he disclaimed the purchase and authorized his co-trustee to sell the 
land to any one else who would take it at the same price is immaterial. The sale 
should be set aside, and, in the absence of actual fraud, the trustee-purchaser 
should be charged with all rents, issues and profits derived by him since his 
purchase, and credited by his purchase-money with interest thereon and with 
the value of all permanent and substantial improvements made by him since 
his purchase. 

4. Voidable Contracts — Ratification— Waiver— Knowledge of facts. The bur- 

den of proving ratification of, or acquiescence in, a voidable contract is on 
him who alleges it. Batification and acquiescence imply knowledge, and 
cannot be imputed in the absence of all knowledge of the facts on which they 
are predicated. The law does not hold one to have waived rights, unless, 
with full knowledge of facts, he has distinctly done so. 

Appeal from a decree of the Circuit Court of Culpeper county. 

J. F. Stother and M. J. Futton, for the appellant. 

J. C. Gibson and H. G. Moffett, for tie appellee. 

Opinion prepared by Riely, J., and adopted as the opinion of the 
court. 

Complaint is made of the allowance as a credit to John B. Miller, 
in his settled account as trustee under the deed from his father, John 
Miller, of the bond of $904.28. The deed bears date on October 5, 
1872, and one of its objects was to secure the existing debts of the 
grantor. The bond bears date on January 13, 1873, and expresses 
on its face that it is for the balance found due on a settlement of open 
accounts between the parties, running from January 1, 1862, to Jan- 
uary 13, 1873. The ground of objection to the payment of the bond 
is that it bears date after the deed and by its terms impliedly includes 
accounts between the parties made subsequent to as well as before the 
deed, and that it does not appear how much of the consideration of the 
bond was incurred after the date of the deed and was not an existing 
debt at the time of the execution of the deed. 

John Miller, by the said deed, divested himself of his entire estate 
of every description, and being of advanced age ceased thereafter to 
be engaged in any business, having made provision for his mainten- 
ance and support by the exaction of an annuity from each of his 
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children in consideration of the lands divided among them by the deed. 
The presumption from the evidence is wholly against the creation of 
accounts between the parties after the execution of the deed; and it 
was proved by E. E. Miller that he was present at the execution of 
the bond, examined the account for which it was given in his father's 
presence, who thought it correct, that it also seemed to the witness to 
be correct,; that the bond was given for the same amount as the balance 
due on the account, and that he thereupon witnessed the bond. R. 
E. Miller was trustee in the deed along with his brother, John B. 
Miller, and a grantee as one of the four children of John Miller of 
the lands divided among them by the deed. It is altogether improb- 
able that he would have sanctioned the bond by attesting it and 
thereby made his share of the estate liable for one-fourth of the debt 
evidenced by the bond, if he had not been wholly satisfied of its cor- 
rectness. It may be also added that John B. Miller, to whose deposi- 
tion the appellants reserved the right to except, but have relied upon 
or rejected it, both in the petition for appeal and in the brief filed by 
their counsel, accordingly as it suited their purposes, deposed that the 
account for which the bond was given, contained no item after October 
5, 1872, the date of the deed, The Circuit Court did not err in al- 
lowing the bond as a credit. 

There is even less ground for complaint against the allowance of the 
bond for $1,123.95 as a credit. This bond bears date July 11, 1871, 
prior to the date of the deed. The bond, with the exception of the 
signature, was proved to be in the handwriting of E. T. Jones, a son- 
in-law of John Miller, and the signature thereto genuine. It was also 
proved that John Miller owed one G. H. Brown three notes aggre- 
gating on July 11, 1871, the sum of $1,123.95; that John Miller asked 
his son, John B. Miller, to pay Brown and prevent his bringing suit; 
and that John B. Miller executed his note to Brown for $1,000, pay- 
able at twenty days, and also transferred to him the note of S. J. 
Spindle & Co. for $123.95, in full discharge of the indebtedness of 
John Miller to Brown, who then transferred to John B. Miller the 
notes of his father without recourse. It was further proved that John 
Miller thereupon, on the same day, executed to John B. Miller the 
bond in question for $1,123.95, and that John B. Miller subsequently 
paid to Brown the note of $1,000. 

As to the bond of $2, 650, executed by John Miller to John B. 
Miller on the first day of October, 1872, it appears from the evidence 
that John Miller, on January 1, 1867, gave John B. Miller the part 
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of his " Mount Vernon " or "home" tract of land, known as the 
"Fork " land, upon which there was a valuable mill. He placed him 
in possession of the "Fork " land as his own, giving him full posses- 
sion and absolute control of it, but did not convey it to him. John 
Miller afterwards, with the consent of John B. Miller, sold the mill 
and ten acres c f land to Smoot and brothers, and collected and used 
the money in paying certain of his debts and for other purposes, buc 
with the understanding and agreement with John B. Miller that the 
property sold to the Smoots should be made good to the son by the 
father in the future division of his estate. John Miller, from time to 
time, also gave lands to his other children, but did not convey to them 
the title thereto until the making of the deed of settlement of October 
5, 1872. The bond for $2,650, as its date shows, was executed a few 
days prior to the execution of the deed aforesaid (by which John 
Miller confirmed the gift of lands previously made to his children), in 
accordance with the previous understanding that he would reimburse 
John B. Miller for the mill property sold to the Smoots and in con- 
summation of his scheme for the division of his property among his 
children. The bond was written by E. T. Jones, the son-in-law of 
John Miller (who also, during the same time, prepared the deed of 
October 5, 1872), to carry out the understanding between John B. 
Miller and his father, that the latter in the future division of his estate 
would reimburse to his son the proceeds of the sale of the mill property 
to the Smoots, and was witnessed by R. E. Miller, whose interest as 
well as that of his sister, the wife of Jones, acquired in their father's 
estate under the said deed, was directly affected and proportionately 
lessened by the execution of the bond. The division by John Miller 
of his estate among his children, after making provision for the pay- 
ment of his debts, was not a sale to them of his property, but a gift 
thereof upon certain terms and conditions. It was his right to dispose 
of his property to his children by deed as to him seemed best, as he 
would have had the right to do by will, and it was not for them to 
question the manner of the disposition or the nature of the division he 
chose to make of it between them. It was his unquestionable right to 
divide, value, and charge his lands as he thought proper. The court 
did not err in allowing credit for this bond also. 

The due bill for 8222 to R. E. Miller was properly allowed by the 
court. The evidence establishes that the amount for which it was 
given was a valid and existing debt of John Miller. Although it 
hears date on January 12, 1875, and expresses on its face to be for the 
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balance due from him to his said son on a full settlement of all accounts 
between them, each item was contracted prior to the execution of the 
deed of October 5, 1872. This is clearly shown by the original draft 
of the settlement contained in the record. The settlement was made 
by the parties themselves in the presence of John B. Miller and the 
due bill witnessed by him. A settlement of the accounts between the 
parties was necessary in order to ascertain the balance due R. E. 
Miller at the time of the execution of the deed of trust. For obvious 
reasons it was desirable that the settlement should be made in the life- 
time of the parties, and none were so well qualified to make it as they 
themselves in the presence of the other trustee. 

The charge of fraud made with respect to the obligations excepted 
to is not sustained by any evidence in the record, and is wholly with- 
out foundation. It is incredible, in the absence of the most satisfac- 
tory evidence to the contrary, that John Miller should have under- 
taken, by such means or any other, to deprive by fraud his daughter, 
Mrs. Smith, and her children, of a just share of his estate in the division 
thereof, and that his two sons and his son-in-law, Jones, should have 
conspired with him and united in any scheme which would directly 
result in lessening the value of the shares of his estate given to his sons 
and his daughter, Mrs. Jones. 

The last assignment of error relates to the refusal of the lower court 
to set aside the sale of the " Hogback " tract of land. This presents 
a much more serious question than those which we have been consid- 
ering. 

By the deed of trust and settlement, John B. Miller and B. E. 
Miller were made the trustees to execute its many important provisions. 
Among other things, it became their duty to sell the mountain land 
called the ' ' Hogback ' ' tract for the payment of the debts of the 
grantor, John Miller, which were primarily secured by the said deed. 
At the sale thereof John B. Miller became the purchaser, and one of 
the main objects of this suit was to set aside the sale and require the 
purchaser to account for all rents, issues and profits derived from the 
land. The ground upon which it was asked that the sale be set aside 
was that John B. Miller being one of the trustees to sell and so acting, 
he could not buy at his own sale. 

The testimony does not seem to leave in any doubt the fact claimed 
by John B. Miller that he had no desire to buy the land, and only 
bid for it at the sale to try and make it bring its full value or a fair 
price. After it was cried out to him, he explained to his co-trustee 
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his reasons for bidding, disclaimed being the purchaser, and authorized 
his co-trustee to sell the land to any one else who would give the price 
at which it had been cried out to him, but was told that he would be 
held to his bid. It was shown that he had sold from the land, for 
which it was alone valuable, tan bark and timber to a large amount ; 
and it was alleged and much testimony taken to prove that he had de- 
rived great profit therefrom, while on the contrary it was as earnestly 
attempted to be shown that there had been no gains by the reason of 
the very great expense to which the purchaser was put in opening up 
the land and in making roadways rendered necessary by reason of the 
mountainous and rough character of the land and the inaccessibility 
of the timber upon it without such roadways. However these facts 
may be, "an inexorable principle of public policy," renders it un- 
necessary to consider and determine, for it is a settled principle of 
equity that trustees and all persons acting in a confidential character 
with respect to the subject of sale are disqualified from purchasing the 
property for themselves. The characters of buyer and seller are in- 
compatible, and cannot be safely exercised by the same person. The 
validity of a sale in such case does not depend upon its fairness, but 
the sale is voidable and when attacked must be set aside, although the 
price was fair, or the best to be had, and the motive pure. Harrison 
v. Manson, 95 Va. 593 ; Tennant v. Dunlop, 97 Va. 241 ; Carter 
v. Harris, 4 Rand. 199 ; Howery v. Helms, 20 Gratt. 1 ; Bailey v. 
Robinson, 1 Gratt. 4; and Buckles v. Lafferty, 2 Rob. 292, and 
note thereto. 

This sale was made in 1883, and this suit was not brought until 
1896. It is contended that although the sale be invalid, the parties 
interested, after such lapse of time, must be deemed to have ratified 
or acquiesced in the sale, and are now estopped to contest it. 

The burden of proving ratification or acquiescence is upon him who 
alleges it, and there is no proof in the record upon which the parties 
complaining can be held to have ratified or acquiesced in the sale. 
The proof is wanting that they knew of the sale and the facts con- 
nected therewith until since the institution of this suit. The sale 
though made in 1883, the report thereof was not even returned to the 
clerk's office until 1888. They cannot be held to have ratified or 
acquiesced in that of which they were ignorant. Ratification and ac- 
quiescence imply knowledge. They cannot be imputed in the absence 
of all knowledge of the facts, on which they are predicated. There 
must be knowledge of the facts out of which rights arise before there 
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can be a waiver of those rights. The law does not hold one to have 
waived his rights, unless, with full knowledge of the facts, he has 
distinctly waived them. Hotehkiss v. Middlekavff, 96 Va. 656; Car- 
penter v. Wilson, 91 Va. 192; Montague's Adm'r v. Massie, 76 Va. 
307; and Rowe v. Bently, 29 Gratt. 756. 

And besides, in this particular case, the parties complaining are a 
married woman, who, both at the time of the sale and of the execu- 
tion of the deed of settlement of October 5, 1872, was and still is 
under the disability of coverture, and her children, two of whom were 
infants when this suit was brought, and the other two had only attained 
their majority a few years previously. 

It follows that the sale of the 600 acres of the " Hogback " tract 
must be set aside, and so must also the sale of the residue thereof of 
275 acres to the same purchaser, for reasons aforesaid. 

As a result of the setting aside of the said sales, an account must 
be taken of all rents, issues and profits derived by John B. Miller 
from the said lands since his purchase thereof, with which he shall be 
debited; and as the sales were only constructively fraudulent and not 
in anywise tainted with actual fraud, he is entitled to be credited 
with the purchase money paid by him, with interest thereon, and with 
the value of all permanent and substantial improvements made by him 
on the lands since he purchased the same. Harrison v. Manson, 95 
Va. 593; and Henderson v. Hunton, 26 Gratt. 926. 

For the foregoing reasons, the decree appealed from, in so far as it 
confirms the sale of the said lands to John B. Miller, must be reversed, 
and the cause remanded to the Circuit Court to be further proceeded 
in in accordance with the views expressed in this opinion. 

Note. — This opinion was prepared by Judge Riely at the request 
of the Court. He having died before it was delivered, it is now 
adopted as the opinion of the Court. Reversed. 

NOTE.— The ruling that where a debt is secured by a deed of trust, its right 
to participate in the proceeds of the trust-subject is not defeated by the subsequent 
execution by the debtor of a bond for the same debt, well accords with equitable 
principles. At law the original debt became merged in the specialty, but equity, 
looking at substance and not at form, generally disregards the fiction of merger 
whenever justice requires it. See Allen v. Patrick, 5 Va. Law Beg. 523 and note. 
On the general subject of the effect of altering the form of a debt secured by a lien, 
see Coles v. Withers, 33 Gratt. 186: Stimson v. Bishop, 82 Va. 198; Fidelity etc. 
Co. v. S. V. R. Co., 86 Va. 1 ; Gibson v. Green, 89 Va. 524. 

The principal case affords an excellent illustration of the principle that a 
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trustee will not be permitted to purchase the trust-subject, although he may have 
acted in the utmost good faith and paid full value. 

This opinion should have an interest for the bar, beyond its intrinsic impor- 
tance, as being probably the last judicial utterance of the lamented judge who 
prepared it. 



Tate's Ex' or v. Jones.* 

Supreme Court of Appeals : At Staunton. 

September 13, 1900. 
Absent, Riely. 

1. Fiduciaries — Receipts in full — Subsequent collections — Presumption. Under the 

circumstances of this case the receipt of a legatee to a personal representative 
in full of all interest in the testator's estate is presumed to cover his share of 
the uncollected assets as well as funds in hand. The presumption, however, 
is only prima facte. 

2. Laches. — Reasonable diligence in the institution of a suit is as essential to 

equitable relief as conscience and good faith. Where, as in this case, there 
has been long delay in the institution of the suit, the original transaction 
has become obscure, parties have died, and evidence has probably been lost, 
equity will not interfere. 

Appeal from a decree of the Circuit Court of Wythe County, pro- 
nounced December 22, 1899, in a suit in chancery, wherein the 
appellee was the complainant, and the appellant and others were the 
defendants. Reversed. 

The opinion states the case. 

James H. Gilmore and White & Buchanan, for the appellant. 

A. L. Robinson and C. B. Thomas, for the appellee. 

Buchanan, J. , delivered the opinion of the court. 

John McCready died in the year 1862 testate. His son, William 
J. McCready, one of the executors named in the will, qualified as 
such in November of that year. In the year 1871 he refused to give 
additional security, and his powers as executor were revoked. M. B. 
Tate was appointed administrator of the unadministered estate with 
the will annexed. Neither the executor nor the administrator de 
bonis non returned an inventory of the assets which came to their pos- 

• Reported by M. P. Burks, State Reporter. 



